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PREFACE 


Articles dealing with the development and application of stated 
methods for the peaceful settlement of international disputes have 
taken an important place in the /nternational Conciliation series 
of publications in recent years. Prominent among the studies 
were those prepared by Professor Norman L. Hill of the University 
of Nebraska on arbitration treaties and on treaties of security and 
mutual guarantee (Nos. 244 and 257). Publication of the following 
document containing Professor Hill’s discussion of International 
Commissions of Inquiry and Conciliation is especially appropriate 
at this time when the International Commission of Inquiry on 
Manchuria, created by the Council of the League of Nations, is 
entering upon its work. Two charts, one showing the post-war 
multipartite treaties providing for inquiry and conciliation, and 
the other the bilateral treaties concluded between January 1, I9I19, 
and January I, 1930, are included in the appendix of supplementary 
material. 

NicHOLAS MuRRAY BUTLER 


New York, February 10, 1932. 


[7] 
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[INTERNATIONAL COMMISSIONS OF INQUIRY 
AND CONCILIATION 


By Norman L. HItu 


Associate Professor of Political Science, 
University of Nebraska 


The Society of Nations makes use of several methods of dealing 
with international disputes. It is admitted that controversies be- 
tween nations cannot be expected to yield with equal facility to 
any one process. The availability of a variety of methods also 
possesses the merit that disputants, naturally reluctant to transfer 
control over an affair from diplomacy to an international tribunal, 
may select the process which they regard as best adapted to the 


case. 
Tue ROLE or Commissions OF INQUIRY AND CONCILIATION 


Apart from diplomacy, arbitration is the oldest method of set- 
tling controversies between nations. It is undertaken by a tribunal 
selected by the disputants, which is empowered to make an award. 
A court of justice, as distinguished from a court of arbitration, 
includes judges who are not provided by the parties. Both in inter- 
national arbitral bodies and in the Permanent Court of Interna- 
tional Justice decisions are made by persons acting judicially, 
but the procedure of the latter is more completely that of judicial 
settlement on account of the fact that judges are not appointed by 
disputants. In practice these two processes have been regarded 
as well adapted to the treatment of controversies involving law or 
its application. 

During recent decades, and particularly since the World War, 
much emphasis has been placed upon commissions of inquiry and 
commissions of conciliation in treaties for the peaceful settlement 
of international controversies. Such agencies are intended to pro- 
mote the solution of disputes by examining and reporting upon 
them. The elucidation of questions by investigating and making 
available pertinent data may, it is believed, furnish bases for settle- 
ments. The distinction between commissions of inquiry and con- 
ciliation tribunals rests in the fact that the former are authorized 
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only to report their findings, while the latter are also empowered 
to submit proposals. Disputants are free to disregard the reports of 
commissions of inquiry and the proposals of commissions of con- 
ciliation as they will, for the findings never have the character of 
awards. 

The several methods of dealing with international disputes that 
have been mentioned are, in fact, closely related to each other. 
They have been set up among groups of States with varying stipu- 
lations as to the precise réle of each.’ The following uses of 
inquiry or conciliation are those which have been most commonly 
arranged: 

I—as a compulsory procedure preliminary to arbitration or 

judicial settlement for all types of disputes. 

2—as a method of settlement to be attempted for non-justiciable 

controversies with provision, in some instances, for later 
reference to arbitration; 

3—as one of several processes from which disputants may 
make a selection; 
as a final method of treatment after the failure of arbitration 
or judicial settlements; and 
5—as an independent procedure unrelated to other methods. 





4 


These possible uses of commissions indicate that they have been 
made available both for questions of fact and for those involving 
legal issues. The process of investigation may be for the pur- 
pose of ascertaining pertinent data of all types. Modern practice, 
as indicated by treaties, has been to emphasize the application of 
the processes of inquiry and conciliation to questions of fact, leav- 
ing points of law more commonly for arbitration or judicial settle- 
ment. The international commissions of inquiry provided by The 
Hague Convention of 1899 are intended to deal with “differences 
of an international nature involving neither honor nor vital inter- 
ests, and arising from a difference of opinion on points of fact.” 


1For a discussion of this see Arbitration and Security, Geneve, 1927, League 
Document C. 653. M. 216. 1927, V. pp. 51-54; also Hy e, C. C., “The Place of 
Commissions of Inquiry and Conciliation Treaties,” in the British Yearbook of 


International Law, pp. 96-111. 
2 Reports to The Hague Conferences of 1899 and 1907, published by the Carnegie 


Endowment for International Peace (1917), pp. 34-35. It has been observed, 
however, that in the Dogger Bank case, a Hague Commission was asked to re ort 
on a matter of law, in fixing responsibility for the affair. See Hyde, C. C. he 


Place of Commissions of Inquiry and Conciliation Treaties,” in the British Year 
book of International Law, 1929, p. 96 notes. 
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Commissions of inquiry and conciliation are quite similar to 
arbitration tribunals in composition. The majority of commissions 
are made up of five members.” Usually each party is entitled to ap- 
point separately one or two of the five, with the remaining mem- 
bers or member selected by the joint action of the disputants. This 
method of selecting commissioners signifies that the parties them- 
selves possess extensive control over the personnel of the agencies 
to which they obligate themselves to submit disputes. At the same 
time, the presentation of the points of view and suggestions of 
neutrals is usually assured. Doubtless the control which disputants 
have over the membership of commissions is an inducement to 
define the jurisdiction of such bodies broadly. Furthermore, when 
it is recalled that disputants are expected to cooperate with com- 
missions by furnishing documents and otherwise facilitating in- 
vestigations, the practicability of permitting the parties to control 
commissions is apparent. 

It is characteristic of treaties creating obligations to submit to 
inquiry or conciliation that they frequently provide for a “cooling- 
off” period. This is an agreement that during the period of investi- 
gation neither party will begin hostilities. Some treaties go still 
further in requiring that disputants abstain from “prejudicially af- 
fecting the work of the commission” during the period of six 
months or one year, as the case may be, assigned for inquiry. It 
is the theory of the processes of inquiry and conciliation that the 
time consumed will afford an excellent opportunity for passions to 
subside, so that by the time a report is rendered more rational 
attitudes may be assumed. 


Tue Hacue Commissions or INQUIRY 


Prior to 1899, when The Hague Commissions of Inquiry were 
agreed upon, the idea of applying the processes of inquiry and 
conciliation to international disputes had not been widely de- 
veloped. A number of treaties between Latin-American powers 
providing for conciliation had, however, been made. By the treaty 
of July 6, 1822, between Colombia and Peru a general assembly of 
American States was authorized to serve as “a council in great 
conflicts, as a rallying point in common dangers, as a faithful in- 


*See page 32 for a description of exceptions. 
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terpreter of their public treaties when difficulties occur, and as an 
umpire and conciliator in their disputes and differences.’”* An iden- 
tical stipulation was embodied in the treaty of October 21, 1822, 
between Chile and Colombia.’ That the process of conciliation was 
well understood before the First Hague Conference, which met in 
1899, is clear from the following resolution offered by the Honor- 
able George S. Hale at the third annual meeting of the Lake 
Mohonk Conferences in 1897: 


Resolved : that it is expedient to combine with provisions for 
final awards by permanent international tribunals of arbitra- 
tion, alternative provisions allowing contracting parties re- 
luctant to bind themselves in advance to final awards to 
submit their claims, with all evidence in their possession or 
control, for the friendly advice and recommendation of such 
tribunal, with an agreement that there shall be no recourse to 
hostile measures before the expiration of a specified period 
after the publication of such advice and recommendation for 
amicable negotiation and mediation. 


The First Hague Conference of 1899 created a comprehensive 
system of inquiry. By Convention I for the Pacific Settlement of 
International Disputes a permanent panel of names was to be 
maintained, from which five were to be designated for specific 
cases." Each disputant is entitled to select two commissioners, only 
one of whom may be taken from its appointees to the panel, and the 
fifth is named by the four members so chosen. Article XIV of 
the agreement asserts that the report of a commission shall be 
limited to “a finding of facts, and has in no way the character of 
an award.” It is not expected, therefore, that a report will con- 
tain proposals for settlement, or that conciliatory functions will 
be undertaken. The project for this organization was sponsored by 
the Russian delegate, Mr. Martens, who stated that the ideas in- 
volved were not new ones, and that he believed that the enlighten- 
ment of public opinion in regard to the facts of a pending 


4 Manning, W. R., Arbitration Treaties among the American States (N.Y. 1924), 
published by the Carnegie Endowment for International Peace, p. 1. 

5Jbid., p. 2. The treaties were referred to by Dr. A. Parejo of Venezuela, at 
the International Conference of American States held at Washington in 1928-1929, 
as evidence supporting his statement that the process of conciliation originated in 
the American hemisphere. See Proceedings of the International Conference of 
American States on Conciliation and Arbitration, 1928-1929, p. 234. 

* Report of the Third Annual Meeting of the Lake Mohonk Conference on Inter- 
national Arbitration, 1897, p. 63. 

1 Reports to The Hague Conferences of 1899 and 1907, pp. 34-35- 
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controversy would do much to facilitate a satisfactory settlement.’ 

Before the opening of the Second Hague Conference in 1907 a 
commission of inquiry was appointed, in accordance with the pro- 
visions of The Hague Convention, to deal with a dispute between 
Russia and Great Britain relative to an attack by the fleet of the 
former upon British fishing vessels in the North Sea.’ The Rus- 
sians had opened fire under a;misapprehension that the vessels 
were Japanese torpedo boats, sinking one British ship and damag- 
ing others. Upon the suggestion of France a commission of 
admirals from the British, Russian, American, French, and Aus- 
trian navies was appointed to investigate and to fix responsibility. 
The duty of fixing responsibility carried it into the realm of law, 
for in order to determine guilt there must be an application of the 
law to the facts discovered. The commission met at Paris from 
December 22, 1904, until February 26, 1905, when its report was 
rendered. It found that there were no torpedo boats anywhere 
near the scene of the affair and that there was no justification for 
the action of the Russian fleet. The circumstances were such, 
however, as to cast no discredit upon the Russian squadron or 
its commander. The report was accepted and Russia paid 
damages to the extent of $300,000. 

The Second Hague Conference of 1907 attempted to encourage 
still further use of commissions of inquiry by adding several 
articles to the convention of 1899 with a view to establishing a 
more detailed method of procedure.” In its revised form the con- 
vention refers to such matters as the place of meetings, languages, 
assessors, and the filling of vacancies on the commission. It allows 
disputants to send special agents to represent them and to act as 
intermediaries between them and the commission. Witnesses may 
be summoned at the request of the parties or by the commission on 
its own motion. The president is in charge of their examination, 
but other members may ask questions. Rules of procedure not 
provided by The Hague Convention nor by the special agreement 
between the parties submitting the case to investigation, may be 
furnished by the commission. 


8 Tbid., p. 50. 

®*The Hague Court Reports. Published by the Carnegie Endowment for Inter- 
national Peace (1916), pp. 403-413. 

WReports to The Hague Conferences of 1899 and 1907, pp. 312-327. 


[13] 








94 


Since 1907 two disputes have been referred to commissions at 
The Hague. On January 25, 1912, during the Turco-Italian War, 
the French mail steamer Tavignano was seized by an Italian tor- 
pedo boat off the coast of Tunis and, on the same date, two 
Tunisian vessels were fired upon by an Italian warship. France 
claimed indemnity on the ground that these actions had occurred 
within territorial waters and were therefore illegal. A commis- 
sion appointed to discover exactly where the events took place 
visited the localites and examined documents presented but ad- 
mitted in its report that it could not fix precisely the points of cap- 
ture and attack." It was able to give only the approximate loca- 
tion of the vessels. The case was unsuccessfully arbitrated at a 
later date, but was finally settled by a special agreement between 
France and Italy, signed on May 2, 1913, by which Italy agreed to 
pay an indemnity. The process of inquiry did not, in this case, 
lead to an immediate settlement, but it permitted delay and fur- 
nished facts which may have been useful in the final adjustment 
that was made. 

The third case to come before a Hague commission related to 
a dispute between Germany and the Netherlands over the causes 
for the sinking of the Dutch steamer Tubantia, which occurred on 
March 16, 1916. The vessel had sunk as a result of an explosion, 
which, according to the Dutch Government, was the result of a 
German torpedo. A commission of inquiry was charged with the 
duty of ascertaining the cause of the explosion. In its report, 
rendered on February 27, 1922, the commission concluded that the 
Tubantia was sunk by a torpedo launched by a German submarine.” 
Insufficient evidence was produced to determine whether the tor- 
pedoing took place knowingly or as a result of an error of the 
commander of the submarine. 


Tue BryAN TREATIES FOR COMMISSIONS OF INQUIRY 


The first group of bilateral treaties establishing commissions 
of inquiry are attributable, in large part, to the efforts of Mr. Wil- 
liam J. Bryan. Through editorials published in The Commoner 
early in 1905, and in speeches made during the course of a tour 


The Hague Court Reports, pp. 413-423. . i 
12 The text of the report is given in the American Journal of International Law, 
Vol. 16, pp. 485-492. 
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around the world in 1905-6, Mr. Bryan outlined his plan. The 
substance of his project was that, in view of the desire of nations 
to retain control over the solution of controversies to which they 
are parties, arrangements might be made for the compulsory in- 
vestigation of disputes, with the understanding that both States 
would be at liberty to disregard the findings of a tribunal and that 
during the period of investigations neither would commit any 
act of a hostile nature. 

In 1911, during the administration of President Taft, treaties 
were signed with France and Great Britain which embodied Mr. 
Bryan’s proposals. They provided that all questions be examined 
by a “joint high commission” after the failure of diplomacy, and 
that disputes involving legal issues be later arbitrated.” The reports 
of this commission were not to be regarded as decisions. In the 
negotiation of these treaties President Taft consulted Mr. Bryan, 
and in a public address the President acknowledged the influences 
of the latter’s suggestions.* The Senate so altered the treaties 
that the President never ratified them. 

Mr. Bryan became Secretary of State on March 5, 1913. In 
April of that year he began negotiating with thirty-six nations 
for the purpose of formulating agreements for the investigation 
of disputes. Ultimately twenty-two treaties were concluded, most 
of which were put into operation in 1914 and 1915; ratifications of 
the treaties with Venezuela and the Netherlands were not ex- 
changed, however, until 1921 and 1928, respectively.” While the 
treaties embody the same principles, they differ in several minor 
respects. In every instance the process of settlement called for is 
that of inquiry and report; there is no authorization in any of the 
treaties to submit proposals. The commissions are almost identical 
in the method of their composition. All of them contain five per- 
sons, two of whom are appointed by each State and may include 
no more than one of its own nationals, and the fifth member is 
selected in common. According to eight of the treaties parties may 
make substitutions for the regular members of the commissions in 


4 Sixty-second Congress, Second Session, Sen. Doc. No. 476, reprinting Exec. I; 
Cong. Doc. Vol. 6176. 

4 Treaties for the Advancement of Peace, published by the Carnegie Endowment 
for International Peace (1920), Introduction p. xxxii. 

% For the Venezuelan treaty see British and Foreign State Papers, Vol. 113, 
. 1199, and for the treaty with the Netherlands see the Treaty Series (League of 
ations), No. 1737. 
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advance of hearings.” The treaties uniformly allow the commis- 
sions one year in which to complete their reports, with stipulations 
that thereafter the parties reserve the right of independent action. 
In every case the parties agree not to resort to hostilities during 
the course of investigations. The duration of all the treaties was 
fixed at five years and, in the event that no notice of termination 
is given, they are automatically renewed.” 

The methods by which a given dispute may be brought before 
a commission vary in the Bryan treaties. All but three pacts state 
that the parties will refer a dispute to the tribunal when diplomacy 
has failed.* Six agreements allow one party alone to initiate 
; 9 


ings. In seventeen of the treaties the commission is 


procee¢ 
empowered to offer its services.” 

In two of the Bryan pacts the parties are allowed six months in 
which to settle the controversy in question after the report of the 
commission is issued. After that time arbitration will be under- 
taken if the dispute does not fall within the classes of exceptions 
specified in existing engagements. 

None of the commissions provided for by the Bryan treaties 
has ever been called upon to investigate a dispute. Only ten of 
the permanent commissions were ever created and many of them 
have been allowed to lapse when vacancies in their membership 
have occurred. In 1928 only two of the organs were intact and 


ready to operate.” 


Tue INTERNATIONAL JOINT COMMISSION FOR THE UNITED STATES 
AND CANADA AS A COMMISSION OF INQUIRY AND CONCILIATION 


On January I1, 1909, the United States and Great Britain signed 
the Boundary Waters Treaty settling existing controversies regard- 


% They are the treaties with Brazil, Ecuador, Peru, Uruguay, Bolivia, Chile, 
Costa Rica, and Italy. In all of these eight treaties except the one with Italy, by 
common agreement substitutions may be made for the fifth member. 

1 Sixteen of the treaties provide that after the five year period they may be ter- 
minated twelve months after notice given by either party; five oreviae that if not 
denounced at least six months before the end of the five year period they are 
tacitly renewed for a period of twelve months after notice of intention of termina- 
tion is given; one provides that it shall remain in force during successive periods 
of five years until one of the parties gives notice to terminate it. 

18 Treaties with Peru, Russia, and Spain. 

1% Treaties with Brazil, China, Ecuador, France, Russia and Spain. 

2In four of the sixteen, unanimous consent of the commission is required for 
such action; in four the President and with a majority of the commission is suf- 
ficient; in the remainder no method of action is prescribed. 

21 Treaties with Brazil and Chile. 4 

221t is understood that, more recently, other commissions have been put in 


working order. 
[ 16] 
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ing the use of boundary waters and providing methods of dealing 
with further disputes.” It defines the obligations of each party 
and then provides for a commission of six, three to be appointed 
by each country, to which is given certain powers, some of which 
relate to the settlement of international controversies. By Article 
10 the agency is authorized to act as an arbitration tribunal, able 
to make awards. The preceding article defines the conciliatory 
duties of the body as follows: 


The High Contracting Parties further agree that any other 
questions or matters of difference arising between them in- 
volving the rights, obligations, or interests of either in rela- 
tion to the other or to the inhabitants of the other, along the 
common frontier between the United States and the Dominion 
of Canada, shall be referred from time to time to the Inter- 
national Joint Commission for examination and report when- 
ever either the Government of the United States or the Gov- 
ernment of the Dominion of Canada shall request that such 
questions or matters of difference be so referred. 

The International Joint Commission is authorized in each 
case so referred to examine into and report upon the facts 
and circumstances of the particular questions and matters 
referred, together with such conclusions and recommendations 
as may be appropriate, subject, however, to any restrictions 
or exceptions which may be imposed with respect thereto by the 
terms of the reference. 

Such reports of the Commission shall not be regarded as 
decisions of the questions or matters so submitted either on 
the facts or the law, and shall in no way have the character 
of an arbitral award. 


By these provisions it is clear that the commission is authorized 
to investigate, report, and conciliate. Both governments receive a 
joint report when the commission is unanimous, and majority and 
minority reports when there is disagreement. All of the reports 
rendered to date have been unanimous. 

he International Joint Commission has dealt with four ques- 
tions.* In 1913, at the suggestion of the United States, an investi- 
gation was made into the effects which excavations for the im- 
provement of the Livingstone Channel in the Detroit River would 
have on the level and flow of waters on the Canadian side of 


%3 British and Foreign State Papers, Vol. 102, p. 137. _ . 
% MacKay, R. A., “The International Joint Commission between the United 
States and Canada,” in the American Journal of International Law, Vol. 22, p. 309. 
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the river. The report recommending compensatory works, was 
adopted. Between 1913 and 1918 a second investigation was under- 
taken for the purpose of discovering the causes of the pollution 
of boundary waters. The report was not acted upon by the two 
Governments, but several towns and cities on both sides of the 
border adopted the recommendations which it embodied. The Lake 
of the Woods reference, placed before the commission in 1912, was 
primarily for the purpose of determining the probable fixed level 
of the lake which would be most beneficial to all interests. The 
recommendations of the agency were, in this case, embodied in 
a treaty between the two parties.” The last investigation was 
made between 1920 and 1922 to determine what improvements in 
the St. Lawrence channel would be necessary to permit ocean 
vessels to navigate between Montreal and Lake Ontario. The 
commission’s report, recommending further examination by a larger 
board, was adopted. 

Not one of these four investigations related to an actual dispute 
between the parties. They dealt with “questions” rather than 
“matters of difference” as those terms are used by Article 9 of the 
treaty of 1909. The commission’s activities, to date, have not been 


conciliatory. 


TREATIES AMONG THE AMERICAN STATES PROVIDING FOR 
INQUIRY OR CONCILIATION 


It has already been pointed out that a number of treaties were 
concluded among Latin-American nations soon after they had at- 
tained their independence from Spain, in which provisions of a 
general nature for the conciliation of disputes were incorporated.” 
These early adoptions of the process of conciliation were not fol- 
lowed by others, and it was therefore abandoned for many years. 
General treaties for the settlement of disputes among American 
States referred exclusively to mediation and arbitration. 

Twentieth century treaties between States of this hemisphere 
have committed the signatories: more commonly to the process 
of inquiry than to that of conciliation. Eleven of the Bryan 


2 For the text of this treaty, concluded in 1925, see American Journal of Inter- 
national Law, Vol. 19. Supplement, p. 122. : 
* There were four such treaties signed between 1822 and 1829. See Manning, 


W. R., op. cit., pp. 1-8. 
[18] 





en 


an 


SS 
an 


ng, 


99 


treaties concluded by the United States were with Latin-American 
countries.” In 1915 two treaties were formed between Latin- 
American States which arranged for the investigation of disputes. 
The one between Chile and Uruguay, signed on February 27, 1915, 
was patterned after the Bryan pacts.” The other was a tripartite 
agreement between Argentina, Brazil, and Chile, signed on May 
25, for the purpose of supplementing bilateral arbitration pacts 
formed among the three powers at an earlier date.” Its chief 
difference from the Bryan treaties was in regard to the compo- 
sition of the permanent commission, which by Article III was to be 
made up of one representative from each of the contracting 
parties. This arrangement made it probable that there would 
always be one neutral party in the tribunal for every controversy 
that might come within its jurisdiction. 

Several important treaties of the multipartite variety have been 
concluded among the States of this hemisphere since the World 
War. One of them was negotiated at the Conference on Central 
American Affairs which met at the City of Washington in 1922-23. 
The purpose of the convention was described by Chairman Hughes 
at the final plenary session as the “unification of the conventions 
which the Government of the United States concluded with the 
Governments of Guatemala, El Salvador, Honduras, Nicaragua, 
and Costa Rica in 1913 and 1914 establishing International Com- 
*” The jurisdiction established by Article I 
includes only controversies “originating in some divergence or 


missions of Inquiry. 


difference of opinion regarding questions of fact, relative to failure 
to comply with the provisions of any of the treaties or conventions 
existing between them and which affect neither the sovereign and 
independent existence of any of the signatory republics, nor their 
In the same article it is stipulated 
that the parties to a dispute may agree upon “arbitration or the 
decision of another tribunal” rather than make use of a commis- 


honor nor vital interests.’™ 


7 They were with Brazil, Ecuador, Paraguay, Peru, Uruguay, Bolivia, Chile, 
Costa Rica, Guatemala, Honduras, and Venezuela. 

% British and Foreign State Papers, Vol. 109, p. 885. 

*% Treaties for the Advancement of Peace, published by the Carnegie Endowment 
for International Peace, pp. 147-152. 

* Conference on Comal Amartian Affairs, 1922-23 (Washington, 1923), p. §2. 
The treaties with Nicaragua and Salvador had not been ratified by them and the 
commission called for in the treaty with Honduras had not been established. 

1 [bid., pp. 393-394; also British and Foreign State Papers, Vol. 120, p. 146. 
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sion of inquiry. It is, therefore, clear that inquiry is provided as 
an alternative to other processes. 

While it may have been the intention of the Conference on 
Central American Affairs to copy the Bryan treaties in many 
respects, the so-called “commissions of inquiry” arranged for by 
the convention of 1923 are actually conciliatory agencies. By 
Article 5 a commission is “empowered to examine all the facts, 
antecedents, and circumstances relating to the question or 
questions which may be the object of the investigation, and 
when it renders its report it shall elucidate said facts, antecedents, 
and circumstances, and shall have the right to recommend any 
solutions or adjustments which, in its opinion, may be pertinent, 
just and advisable.” The findings of a commission do not have the 
force of judicial decisions or arbitral awards, but are considered 
merely as reports. 

Each of the six signatories of the Central American pact is 
obliged to appoint five persons, whose names together form a per- 
manent panel. For the investigation of a particular controversy 
each disputant selects one name from the panel, and the third 
member of the commission is chosen in common. 

In 1923, at the Santiago Conference, a Pan-American treaty, 
known as the Gondra Treaty in honor of its author, was negoti- 
ated, in which provision was made for inquiry into disputes.” 
in accordance with the agreement temporary commissions of five 
members were to be created when controversies arose. Each 
disputant was entitled to select two persons, only one of whom 
might be a national of its country, and the fifth was to be chosen 
in common. An unusual arrangement in the treaty pertained to 
the manner in which the procedure of inquiry was to be initiated. 
The three diplomats of American countries longest accredited in 
Washington and Montevideo were to compose two separate com- 
missions of a permanent character to which a party in dispute 
might address itself, requesting the organization of a commission 
of inquiry. The second party to the controversy was obliged to 
designate its members upon receipt of notification from one of the 
permanent agencies at Washington or Montevideo. During the 
investigation of an affair the States involved were committed 

% Treaty Series (United States), No. 752. 
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“not to begin mobilization or concentration of troops on the fron- 
tier of the other party, nor to engage in any hostile acts or 
preparations for hostilities." The commission of inquiry was 
limited in its functions to investigation and report, with no power 
to conciliate. Following the submission of a report the disputants 
were obliged to set aside a period of six months for the purpose 
of negotiating a solution, after which time they would “recover 
entire liberty of action to proceed as their interests may dictate.”™ 

At the International Conference of American States on Concilia- 
tion and Arbitration which met in Washington between December 
10, 1928, and January 5, 1929, the Gondra Treaty was modified 
in several particulars. The two permanent commissions of diplo- 
mats at Montevideo and Washington, respectively, and the tempo- 
rary commissions to deal with disputes were continued by the 
treaty of 1929, but their functions were enlarged to include concili- 
ation. Dr. Arroyo Parejo, Venezuelan delegate, pointed out to 
the members of the conference the progress which European States 
had achieved in the development of conciliation, and supported the 
proposal to incorporate the process into the Gondra Agreement.” 
In his opinion such an alteration would give “indispensable 
breadth” to that treaty without modifying its substance. 

In its final form the international American treaty of 1929 per- 
mits two types of organs to conciliate disputes. In the first place, 
either of the permanent commissions of diplomats located at Wash- 
ington and Montevideo is authorized to undertake conciliatory 
functions “either on their own motion when it appears that there is 
a prospect of disturbance of peaceful relations, or at the request 
of a party to the dispute,” until a special commission can be 
organized.” Secondly, the special commissions, which possessed 
only powers of investigation and report under the Gondra Treaty, 
are also given conciliatory duties.” At any time during the course 
of an investigation or after an inquiry has been completed a 
special commission may endeavor to effect a settlement between 
the parties. 


3 Tbid., Article 1. 

* Tbid., Article 7. 

*® Proccedings of the International Conference of American States on Conciliation 
and Arbitration, 1928-1929, p. 258. 

% Treaty Series (United States), No. 780, Article 3. 

" Ibid., Article 2. 
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This arrangement is unusual in that it allows conciliation to 
precede investigation. It may be seen from the following state- 
ments made by Dr. Varela, Uruguayan delegate, in presenting 
the report of the committee which drafted the plan that under the 
present treaty conciliation will normally come after investigation: 


As a general rule, and whenever this is proper, investigation 
precedes conciliation and the commissions organized in accord 
with Article 4 of the Gondra Treaty are first and foremost 
commissions of investigation. It is well understood that 
this does not preclude the commissions making use of the right 
to try conciliation which is authoritatively conferred upon 
it by paragraphs 1 and 2 of Article 4 of the draft convention, 
but, we again repeat, the process of pacific settlement nor- 
mally begins with investigation and is continued with 
conciliation.” 


While the Pan-American Conference on Conciliation and Arbi- 
tration was in session at Washington a conflict broke out between 
Bolivia and Paraguay over the territory known as the Grand 
Chaco, which for more than a century had been a subject of con- 
troversy. In view of the critical state of affairs efforts were 
made by the conference and also by the League of Nations to 
induce the parties to settle the affair peacefully.” It was Bolivia’s 
claim that Paraguay, in contravention of treaties obligating the two 
States to settle disputes by peaceful means, had attacked a Bolivian 
outpost. On the other hand, Paraguay denied that she had com- 
mitted acts of aggression and charged Bolivia with acts of provo- 
cation and aggression by penetrating with armed forces into 
territory of the former. 

Ultimately it was agreed by Paraguay and Bolivia that they 
would appoint a commission “to investigate, by hearing both 
sides, what has taken place, taking into consideration the allegations 
set forth by both parties, and determining in the end, which of 
the parties has brought about a change in the peaceful relations 
between the two countries."” The agency was empowered, after 
the completion of the investigation, to submit proposals. If these 
efforts at conciliation should not be successful a report might be 


%3 Proceedings of the International Conference of American States on Concilia- 
tion and Arbitration, 1928-1929, p. 288. 

% Thid., p. 164. 

© Tbid., p. 166. The text of the agreement is given here. 
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rendered containing a statement of the facts discovered and 
fixing responsibility, “which, in accordance with international law, 
may appear as a result of its investigation.” It is clear, therefore, 
that both questions of fact and points of law were to be considered. 

The commission was composed of nine persons. Two delegates 
were appointed by Bolivia, two by Paraguay, and one by each of 
the following States: the United States, Mexico, Colombia, Uru- 
guay, and Cuba. The commission succeeded in conciliating the 
two disputants.“ An agreement was procured between them to 
return to the status quo ante and to renew negotiations to settle 
the boundary dispute. Each of the five neutral members recom- 
mended to his respective State that it hold itself in readiness to 
proffer good offices to the disputants in the event that such action 
should seem desirable. 


THE COUNCIL OF THE LEAGUE OF NATIONS 


After the World War, in the drafts presented to the Paris 
Conference for a League of Nations, the process of conciliation 
was given considerable emphasis.* The Swiss draft, for instance, 
provided for a council of mediation to be composed of a bureau, a 
permanent delegation, and commissions of conciliation. Other 
plans submitted by the Governments of Denmark, Sweden, Nor- 
way, and Germany, as well as a number of private projects, em- 
bodied stipulations for agencies of conciliation. 

In its final form the Covenant of the League of Nations gave 
the Council conciliatory functions. By Article 13 members of 
the League agree to submit to arbitration or judicial settlement 
disputes suited to those processes. Other disputes, which the par- 
ties do not consider suitable for arbitration or judicial settlement, 
are to be turned over to the Council. Article 15 of the Covenant, 
in the following paragraphs, describes the functions of the Coun- 
cil when acting in this connection: 


The Council shall endeavor to effect a settlement of the 
dispute, and if such efforts are successful, a statement shall 


1 Woolsey, L. H., “Boundary Disputes in Latin-America,” in the American © 
Journal of International Law, Vol. 25, p. 332. 

“This subject is discussed by Dr. Arroyo Parejo at the Pan-American Con- 
ference on Conciliation and Arbitration, held in 1928-1929. See Proceedings of 
the International American Conference on Conciliation and Arbitration, 1928-1929, 


Pp. 240. 
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be made public giving such facts and explanations regarding 
the dispute and the terms of settlement thereof as the Council 
may deem appropriate. 

If the dispute is not thus settled, the Council either unani- 
mously or by a majority vote shall make and publish a report 
containing a statement of the facts of the dispute and the 
recommendations which are deemed just and proper in re- 
gard thereto. 

Any Member of the League represented on the Council may 
make public a statement of the facts of the dispute and of 
its conclusions regarding the same. 

If a report by the Council is unanimously agreed to by the 
members thereof other than the Representatives of one or 
more of the parties to the dispute, the Members of the League 
agree that they will not go to war with any party to the dis- 
pute which complies with the recommendations of the report. 

If the Council fails to reach a report which is unanimously 
agreed to by the members thereof, other than the Representa- 
tives of one or more of the parties to the dispute, the Members 
of the League reserve to themselves the right to take such ac- 
tion as they shall consider necessary for the maintenance of 
right and justice. 

If the dispute between the parties is claimed by one of them, 
and is found by the Council, to arise out of a matter which by 
international law is solely within the domestic jurisdiction of 
that party, the Council shall so report, and shall make no 
recommendation as to its settlement. 

The Council may in any case under this Article refer the 
dispute to the Assembly. The dispute shall be so referred 
at the request of either party to the dispute, provided that 
such request be made within fourteen days after the sub- 
mission of the dispute to the Council. 


It is apparent from Article 15 that the Council’s functions em- 
brace inquiry and conciliation. Although the findings are not 
binding, disputants agree not to begin war against a party com- 
plying with the recommendations, provided they have been unani- 
mously agreed to by members of the Council. 

There are several other articles of the Covenant under which 
the Council may obtain jurisdiction over international disputes. 
By Article 4 the organ is authorized to deal with any matter affect- 
ing the peace of the world. Article 11 permits any member of the 
League to “bring to the attention of the Assembly or of the 
Council any circumstance whatever which threatens to disturb 
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international peace or the good understanding between nations 
upon which peace depends.” Non-members of the League may 
be invited, under Article 17, to accept the obligations of members 
with reference to disputes. If they comply, the Council is expected 
to institute an “inquiry into the circumstances of the dispute and 
recommend such action as may seem best and most effectual in the 
circumstances.” 

Prior to January I, 1929, the Council had dealt with twenty-three 
international disputes, of which eighteen were brought to the at- 
tention of the League organ under Article 11 of the Covenant, 
one was heard under the provisions of Article 4, two were sub- 
mitted by the Conference of Ambassadors, without specific refer- 
ence to Article 11, and two were referred under Article 15.° In 
most of these cases the principles and methods of settlement men- 
tioned in Article 15 were used even though the hearings were 
commenced under the authority of other provisions of the Cove- 
nant.“ In the Aaland Islands case statements made by the Finnish 
and Swedish representatives and by Dr. Van Hamel, a legal adviser 
to the Council, definitely recognized that the methods of Article 
15 might be used, even though the dispute comes to the Council 
under Article 4. 

There are several methods of inquiry and conciliation which 
the Council has used in dealing with disputes. Occasionally 
the Council has relied upon its own efforts alone to terminate dis- 
putes, through discussions attended by representatives of the dis- 
putants. In such cases it is hoped that settlements may be ob- 
tained through mutual concessions by the parties. This method was 
used satisfactorily in the controversy between Hungary and Rou- 
mania over the property of Hungarian optants, and in the dispute 
between Albania and Greece regarding minorities.” It is adapted 
to the settlement of disputes by compromise, but is not fitted to 
instances where the Council is expected to make recommendations 
based on extensive investigations. When acting in this manner 

4 Conwell-Evans, T. P., The League Council in Action (London, 1929), pp. 
278-281. There was one other dispute involving Ethiopia, Italy, and Great Britain, 
brought to the attention of the Council under Article 10 which permits that organ 
to advise members of the League as to the means of guaranteeing the independence 


of an attacked State. It is not clear, however, that the Council possesses the right 
of hearing disputes under this article. No action was taken by the Council in the 


case submitted. 
“ Tbid., p. 126. 
* Ibid., pp. 184-200, and pp. 225-226. 
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the Council is attempting to conciliate without first conducting a 
comprehensive inquiry. 

In the event that the Council desires to procure certain informa- 
tion which will be useful in drafting recommendations or in effect- 
ing settlements, it creates special commissions of inquiry to under- 
take investigations.” In five cases brought to the Council prior to 
January I, 1929, special commissions of this character were estab- 
lished.“ These agencies go to the scene of the dispute and, through 
hearings, the examination of documents, and other methods, are 
able to obtain the essential facts. The commissions have not been 
given identical functions. The Yugoslav-Albanian Commission of 
1921 was given the duties of investigating the causes of the in- 
vasion of Albania and of supervising the evacuation of the Yugo- 
slav troops. The commission for the Greek-Bulgarian dispute of 
1925 was authorized to investigate, fix responsibility, and propose 
damages. It has been the practice of the Council to accept the 
reports of such agencies with little or no change. 

It will be observed that these special commissions of inquiry 
created by the Council are to a greater extent under neutral con- 
trol than are the investigating agencies established under The 
Hague Convention of 1899 or under special treaties. Any member 
of the Council, whether a representative of a disputant or not, may 
take the initiative in the formation of a special body. The per- 
sonnel of a commission is selected by the Council, in which each 
of the parties to a dispute has, at best, but one delegate. In prac- 
tice the commissioners have always been chosen from neutral 
States. 

The most recent action by the Council of the League of Nations 
establishing a special commission of inquiry relates to the Man- 
churian crisis between China and Japan. Hostilities between the 
two nations began on September 19, 1931, when Japanese troops, 
which have been maintained in Manchuria under treaty provisions 
to guard the South Manchuria Railway, occupied Mukden. Two 
days after the occupancy of Mukden, Dr. Sze brought the affair 
to the attention of the Council under Article 11 of the Covenant. 


“ Tbid., pp. 132-163. : ; a 
“They were: Sweden and Finland in 1920, Yugoslavia and Albania in 1921, 
the Allied Powers and Lithuania in 1923, Great Britain and Turkey in 1923, and 


Greece and Bulgaria in 1925. 
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From the first the Council endeavored to terminate the difficulty 
by submitting proposals to the parties. Its first suggestion called 
for the cessation of military activities, the restoration of the 
status quo ante, and the investigation of the facts by a League 
commission. This proposal failed of acceptance and, therefore, the 
Council contented itself with the adoption, on September 30, of a 
resolution taking note of assurances which had been given by the 
parties, particularly the Japanese statement that troops would be 
withdrawn to the railway zone as soon as possible. Hostilities con- 
tinued unabated, so that the Council found it necessary at later 
meetings to deal with the question further. Other proposals were 
made, but to no avail until on December 10, when both of the 
disputants agreed to accept a plan which had been formulated in 
the Council and embodied in a resolution. 

The following provisions of the resolution relate to the establish- 
ment of a commission of inquiry and its duties: 


Without prejudice to the carrying out of the above- 
mentioned measures and desiring, in view of the special 
circumstances of the case, to contribute toward a final and 
fundamental solution by the two governments of the questions 
at issue between them, the Council decides to appoint a com- 
mission of five members to study on the spot and to report to 
the Council on any circumstances which, affecting international 
relations, threaten to disturb peace between China and Japan or 
the good understanding between them on which peace depends. 

The governments of China and Japan each will have the 
right to nominate one assessor to assist the commission. The 
two governments will accord the commission all the facilities 
to obtain on the spot whatever information it may require. 

It is understood that should the two parties initiate any 
negotiations, these would not fall within the scope of reference 
of the commission, nor would it be within the competence of 
the commission to interfere with the military arrangements 
of either party. 


It will be observed that the commission is definitely without powers 
of conciliation and is limited merely to the requisition of 
information. 

Still another method commonly employed by the Council in 
settling disputes is to obtain advisory opinions on legal questions 
from the Permanent Court of International Justice. This has 
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been done even when a dispute has, in form, been submitted to 
conciliation.* In six instances occurring before 1929 the Council 
referred questions to the Court.* In practice the opinions ren- 
dered have always been followed. 

From the foregoing account it is apparent that the processes of 
inquiry and conciliation have been further developed by the Coun- 
cil of the League of Nations than by any other organization. The 
periodic sessions of the Council contribute to its success as an 
agency to deal with disputes. It is available with very little effort 
on the part of disputants. 


LOCARNO COMMISSIONS OF CONCILIATION 


Since the World War a large number of treaties, both bilateral 
and multilateral, have been concluded, providing for the investi- 
gation and conciliation of disputes. Commitments of such a char- 
acter are not regarded as conflicting with the obligations of mem- 
bers of the League of Nations under the Covenant. The status of 
these treaties was studied by a committee of the Council in 1921. 
Its findings, which were slightly modified by the Council, became 
the basis of a resolution adopted by the Third Assembly on 
September 22, 1922. The Assembly recommended that members 
of the League conclude separate agreements for the establishment 
of commissions of conciliation, “subject to the rights and obliga- 
tions mentioned in Article 15 of the Covenant.” Members of the 
League were authorized to request the assistance of the Secretary- 
General in the conclusion of such agreements. The Assembly 
expressed the hope that “the competence of conciliation com- 
missions will extend to the greatest possible number of disputes, 
and that the practical application of particular conventions between 
States, as recommended in the present resolution, will, in the near 
future, make possible the establishment of a general convention 
open to the adhesion of all States.” 

Among post-war agreements falling within the Assembly’s reso- 
lution are those negotiated at Locarno in 1925. The processes of 


* Conwell-Evans, T. P., op. cit., p. 244. 

* Eastern Carelian Affair (1922), Tunis Nationality Decrees (1922), frontier 
dispute between Poland and Czechoslovakia (1923), frontier dispute between 
Turkey and Great Britain (1924), the monastery of Saint Naoum (1924), and the 
Greco-Turkish exchange of minorities (1924). 

5© Records of the Third Assembly, Plenary Meetings. (Geneva, 1922) p. 199. 


[ 28 ] 


109 


inquiry and conciliation are used in those agreements as methods of 
strengthening the system of security which was constructed. In 
identical treaties concluded by Germany with Belgium, France, 
Poland, and Czechoslovakia, respectively, permanent conciliation 
commissions were created, each of which contains two persons 
representing the contracting States and three neutrals selected in 
common." These separate commissions of five may deal with dis- 
putes of a justiciable character before they are submitted either 
to an arbitral tribunal or to the Permanent Court of International 
Justice. If the parties attempt judicial settlement as their first 
choice of a method for terminating a dispute of a legal character 
and that process fails, they are obliged to submit the affair to the 
permanent conciliation commission. In other words, judicial settle- 
ment and conciliation are alternative methods for justiciable dis- 
putes but, if the former is used unsuccessfully the latter must be 
undertaken. Controversies not involving legal questions must be 
submitted to the permanent commission in the first instance. One 
of the most interesting aspects of the Locarno treaties is the pro- 
vision that if the two disputants do not arrive at a settlement 
within a month from the termination of the work of the concilia- 
tion commission, they agree to bring the matter to the attention of 
the Council of the League of Nations, which shall deal with it in 
accordance with Article 15 of the Covenant. 

The functions of the commissions are to investigate the question 
in dispute and to propose solutions. They are authorized in the 
case of justiciable disputes to “inform the parties of the terms 
of settlement which seem suitable to it, and lay down a period 
within which they are to make their decision.” Whether the con- 
troversy is terminated or not a report must be drawn up and sub- 
mitted to the parties. 


THe GENERAL Act oF GENEVA 


The League of Nations has been developing conciliation as a 
method of treating international disputes not only through the 
activities of the Council but also by encouraging the conclusion of 
treaties. One of the most important contributions in this con- 

" Treaty Series (League of Nations), Nos. 1293, 1294, 1295, and 1296. 
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nection was the negotiation of the General Act, which on Sep- 
tember 26, 1928, received the approval of the Assembly. The Act 
was intended to implement the Peace Pact of Paris by establishing 
machinery for the settlement of international controversies. It 
contains chapters on conciliation, judicial settlement, arbitration, 
and general provisions.” States may accede (1) to all the chapters 
of the Act, (2) to those on conciliation, judicial settlement, and 
general provisions, or (3) to those relating to conciliation and 
general provisions. 

States accepting the General Act may do so with or without 
reservations. The reservations which a nation may make condi- 
tional to ratification are as follows: 


(a) Disputes arising out of facts prior to the accession 
either of the party making the reservation or of any 
other party with whom the said party may have a dispute; 

(b) Disputes concerning questions which by international 
law are solely within the domestic jurisdiction of States; 

(c) Disputes concerning particular cases or clearly specified 
subject-matters, such as territorial status, or disputes fall- 
ing within clearly specified categories. 


The reservations of a State which has accepted the provisions 
of the Act dealing with arbitration or judicial settlement do not 
apply to the procedure of conciliation, unless otherwise expressly 
stated. 

Either permanent or temporary conciliation commissions may 
be made available under the provisions of the agreement. By 
Article 3 it is stipulated that “on a request to that effect being made 
by one of the contracting parties to another party, a permanent 
conciliation commission shall be constituted within a period of six 
months.” If, when a dispute arises, no permanent body is in ex- 
istence, a special commission shall be constituted within three 
months from the date on which a request to that effect is made by 
one of the parties. In either case the commission must include 
five members of whom one is named by each of the parties, while 
the remaining three are selected in common from among nationals 


of third powers. 
The function of a conciliation commission is to “elucidate the 


5 The text of the Act is given in the Monthly Summary of the League of 
Nations, Vol. VIII, No. 9, pp. 298-305. 
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questions in dispute, to collect with that object all necessary infor- 
mation by means of inquiry or otherwise, and to endeavor to bring 
the parties to an agreement.” As in the case of the Locarno Pacts, 
which are closely followed throughout, the commission may inform 
the parties of the terms of a proposed settlement and lay down a 
period within which they shall make their decision. It is under- 
stood that the system of conciliation provided by the General Act 
would not deprive the Council of its powers of dealing with dis- 
putes. The Council may be appealed to after other methods have 
failed. 

In accordance with the terms of the Act it is possible for con- 
ciliation to be used either before judicial settlement or after the 
latter has been attempted and has failed. Arbitration of disputes 
may not be undertaken until one month after the termination of 
the work of an unsuccessful conciliation commission. 


OTHER Post-WAR TREATIES PROVIDING FOR INQUIRY 
AND CONCILIATION 


It has already been pointed out that the League of Nations, 
through an Assembly resolution of 1922, has taken a favorable at- 
titude toward the conclusion of bilateral treaties providing for 
inquiry and conciliation. In 1928, at the same time that the 
Assembly adopted the General Act, three model bilateral treaties in- 
volving conciliation were formulated. They were intended, not only 
to encourage the members of the League of Nations to conclude 
agreements among themselves, but also to establish standards which 
nations might incorporate into their treaties. They offer various 
combinations of conciliation, arbitration, and judicial settlement 
which States may accept.” 

Both before and since the adoption of these model treaties by 
the Assembly many bilateral treaties of inquiry or conciliation have 
been concluded. On May I, 1931, ninety-three such pacts had been 
registered with the Secretariat of the League of Nations. Most of 
them provide that tribunals of inquiry or conciliation shall have 
original jurisdiction, after the failure of diplomacy, either over 
all disputes or over non-justiciable controversies.“ There are cer- 


5 The text of these model treaties may be found in the Monthly Summary of the 
League of Nations, Vol. VIII, No. 9, pp. 305-319. 
* See Arbitration and Security, pp. 51-55. 
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tain pacts, however, which arrange that those processes may be 
selected from among several alternatives mentioned, and still others 
calling for inquiry or conciliation after unsuccessful attempts at 
arbitration or judicial settlement. 

In the formation of these pacts nations have been somewhat less 
insistent upon a limitation of the jurisdiction of the commission 
by reservations than they have been in connection with treaties 
of arbitration. Less than one half of the conciliation agreements 
contain reservations and in no instance are questions of vital 
interest, national honor, those involving the interests of third 
parties excluded, as in many treaties of arbitration.” The follow- 
ing reservations have been made in some treaties: (1) previous dis- 
putes, (2) territorial integrity, (3) disputes arising out of the war, 
(4) questions affecting domestic legislation, and (5) questions 
affecting constitutional provisions. 

The majority of the treaties have provided for permanent con- 
ciliation commissions. The treaty between Germany and Russia 
signed on January 25, 1929, provides for a tribunal of an unusual 
character, which is to be constituted annually with new ap- 
pointees.“ There are only two members of the organ, one of 
whom is named by each party. This body is required to meet at 
least once a year to deal with any questions submitted by either 
party, and it may meet in extraordinary sessions. By the treaty 
of October 27, 1928, between the Netherlands and Siam, ad hoc 
bodies must be created to deal with controversies; there is no 
permanent agency provided.” 

Nearly all of the post-war treaties have created commissions of 
five, which include two appointees of each of the parties chosen 
separately and one named by common consent. The treaty of 
January 17, 1925, between Estonia, Finland, Latvia, and Poland 
establishes a permanent organ of five, but on account of the fact 
that each contracting State which is a party to a dispute may 
appoint an ad hoc member, the commission may include seven, 
eight, or nine members for a given case.” Hungary has several 
agreements creating commissions of three, with the arrangement 


% Thirty-five treaties placed no reservation upon conciliation among those 
registered before Jan. 1, 1928. Arbitration and Security, p. 54. 

% Treaty Series (League of Nations), No. 2041. 

5 [bid., No. 2105. 

8 Tbid., No. 991. 
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that each party appoints one member and the third is chosen by 
joint action.” Denmark and Haiti have a treaty, signed on April 
5, 1928, whereby a single commissioner appointed by the Presi- 
dent of the Permanent Court of International Justice performs the 
duties of inquiry and conciliation.” 

Post-war treaties, excepting those to which the United States 
is party, have combined the function of conciliation with that of 
inquiry. Stipulations to this effect are of several types, as fol- 
lows: (1) that the commission will endeavor to bring the disputants 
together during the course of its proceedings, (2) that proposals 
for settlement, based on inquiry, must be submitted, (3) that such 
proposals may be submitted. 

It is not possible to discern that the model treaties of arbitra- 
tion and conciliation sponsored by the League Assembly of 1928 
have been followed to any great extent in bilateral agreements 
concluded since that time. On June I, 1930, six pacts signed since 
the Assembly meeting of 1928 were registered with the Secre- 
tariat." None of them was identical with any of the three model 
treaties either in phraseology or in essential provisions. A number 
of separate stipulations appearing in recent agreements may, how- 
ever, be found in the League models. 

Special attention may be directed to recent treaties concluded by 
the United States. The first of those agreements was signed on 
February 6, 1928, with France.” Many others were negotiated and 
on May 1, 1931, a total of seventeen had been ratified and were in 
operation.* Commissions of five are created by each of the 
agreements or provision is made that the commission established 
by a Bryan treaty shall be available for the purposes specified. 
These bodies are in every instance empowered to “investigate 


® They are with Finland (Dec. 12, 1928), Poland (Nov. 30, 1928), and Turkey 
(Jan. 5, 1929). For these treaties see, respectively Treaty Series (League of 
Nations), Nos. 2191, 2294, and 2300. 

© Thid., No. 2264. 

“ Treaty Series (League of Nations), Nos. 2041, 2105, 2191, 2231, 2294, and 2300. 

For instance, the treaty of December 12, 1928, between Hungary and Finland 
is very similar to model B of the League drafts. The former establishes a commis- 
sion of three, however, whereas the latter has tribunals of five. 

® Treaty Series (U.S.), No. 785. , 

* They were with the following countries: Finland (Treaty Series of U.S., No. 
760), Albania (No. 771), France (No. 875), Germany (No. 775), Austria (No. 
777), Czechoslovakia (No. 782), Yugoslavia (No. 791), Bulgaria (No. 793), 
Roumania (No. 795), Hungary (No. 798), Ethiopia (No. 800), Poland (No. 806), 
Lithuania (No. 810), Estonia (No. 817), Latvia (No. 819), Belgium (No. 824), 


and Luxemburg (No. 826). 


[33 ] 








114 


and report.” No authorization is specifically given to attempt 
conciliatory functions.” 

In most respects the recent American treaties are similar. All 
of them provide for inquiry as a process to be used prior to 
arbitration with the understanding that, if the former is unsuccess- 
ful, the latter will be resorted to only in the event that the dispute 
in question is of a justiciable character. The commissions are 
allowed one year for the investigation of controversies, during 
which period no hostilities may be undertaken. The treaty with 
Belgium is unlike the others in that the commission of five con- 
tains three members selected by the common consent of the parties 
instead of one, as stipulated in the other agreements. All of the 
pacts except that with France permit the respective commissions, 
by unanimous action, to offer their services to disputants; the 
French treaty relies on the commission established by the Bryan 
treaty, which allows such action by majority decision. 


CONCLUSIONS 


The practical utility of the processes of inquiry and conciliation 
as methods of treating international disputes has been clearly 
demonstrated. Experience to date indicates that the Council of the 
League of Nations, which meets periodically for the performance 
of other duties, has had more disputes before it than have other 
bodies. Permanent commissions established under the treaties 
which have been described, have not been called upon to function. 
Three special commissions of inquiry have, however, been selected 
from The Hague panel, and other temporary bodies have been set 
up. 

Constructive results have generally been accomplished in in- 
stances where inquiry or conciliation has been undertaken. Ifa 
dispute has not been immediately settled by the agencies involved, 
later negotiations or arbitrations have usually been successful. 
One of the greatest obstacles encountered by organs with powers 
of inquiry or conciliation has been the difficulty of obtaining 
relevant facts. Two of the three Hague commissions have ad- 


* It may be observed, however, that the proclamations of the President of the 
United States that such treaties have been concluded refer to them as treaties of 
conciliation. Furthermore, arbitration pacts accompanying many of the treaties 
creating commissions refer to those bodies as commissions of conciliation. 
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mitted the unavailability of certain information necessary to make 
their reports complete. 

Finally, there is an intangible benefit from the multifarious 
commitments that have been made to resort to agencies of in- 
quiry or conciliation. The mere fact of their existence exerts 
a quieting influence on the turbulent seas of diplomacy. They 
have their origin in a desire to strengthen the mechanism for the 
treatment of international disputes and, consequently, they stimu- 
late an attitude of confidence in the stability of peace. 

— 
APPENDIX I—PRovisions oF HAGUE CONVENTION I RELATING TO 
CoMMISSIONS OF INQUIRY, AS REVISED IN 1907 


Title I[1I—On International Commissions of Inquiry 


Art. 9. In disputes of an international nature involving neither 
honor nor vital interests, and arising from a difference of opinion on 
points of fact, the contracting Powers deem it expedient and desirable 
that the parties who have not been able to come to an agreement by 
means of diplomacy, should, as far as circumstances allow, institute an 
international commission of inquiry, to facilitate a solution of these 
differences by elucidating the facts by means of an impartial and 
conscientious investigation. 

Art. 10. International commissions of inquiry are constituted by 
special agreement between the parties in dispute. 

The inquiry convention defines the facts to be examined; it deter- 
mines the mode and time in which the commission is to be formed and 
the extent of the powers of the commissioners. 

It also determines, if there is need, where the commission is to 
sit, and whether it may remove to another place, the language the 
commission shall use and the languages the use of which shall be 
authorized before it, as well as the date on which each party must 
deposit its statement of facts, and, generally speaking, all the con- 
ditions upon which the parties have agreed. 

If the parties consider it necessary to appoint assessors, the conven- 
tion of inquiry shall determine the mode of their selection and the 
extent of their powers. 

Art. 11. If the inquiry convention has not determined where the 
commission is to sit, it will sit at The Hague. 

The place of meeting, once fixed, cannot be altered by the commis- 
sion except with the assent of the parties. 

If the inquiry convention has not determined what languages are 
to be employed, the question shall be decided by the commission. 
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Art. 12, Unless an undertaking is made to the contrary, commis- 
sions of inquiry shall be formed in the manner determined by Articles 
45 and 57 of the present Convention. 

Art. 13. Should one of the commissioners or one of the assessors, 
should there be any, either die, or resign, or be unable for any reason 
whatever to discharge his functions, the same procedure is followed for 
filling the vacancy as was followed for appointing him. 

Art. 14. The parties are entitled to appoint special agents to attend 
the commission of inquiry, whose duty it is to represent them and to 
act as intermediaries between them and the commission. 

Art. 15. The International Bureau of the Permanent Court of Arbi- 
tration acts as registry for the commissions which sit at The Hague, 
and it shall place its offices and staff at the disposal of the contracting 
Powers for the use of the commission of inquiry. 

Art. 16. If the commission meets elsewhere than at The Hague, it 
appoints a secretary-general, whose office serves as registry. 

It is the function of the registry, under the control of the president, 
to make the necessary arrangements for the sittings of the com- 
mission, the preparation of the minutes, and, while the inquiry lasts, 
for the charge of the archives, which shall subsequently be transferred 
to the International Bureau at The Hague. 

Art. 17. In order to facilitate the constitution and working of 
commissions of inquiry, the contracting Powers recommend the 
following rules, which shall be applicable to the inquiry procedure in 
so far as the parties do not adopt other rules. 

Art. 18. The commission shall settle the details of the procedure not 
covered by the special inquiry convention or the present convention, 
and shall arrange all the formalities required for dealing with the 
evidence. 

Art. 19. On the inquiry both sides must be heard. 

At the dates fixed, each party communicates to the commission and 
to the other party the statements of facts, if any, and, in all cases, 
the instruments, papers, and documents which it considers useful for 
ascertaining the truth, as well as the list of witnesses and experts whose 
evidence it wishes to be heard. 

Art. 20. The commission is entitled, with the assent of the Powers, 
to move temporarily to any place where it considers it may be useful 
to have recourse to this means of inquiry or to send one or more of 
its members. Permission must be obtained from the State on whose 
territory it is proposed to hold the inquiry. 

Art. 21. Every investigation, and every examination of a locality, 
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must be made in the presence of the agents and counsel of the parties 
or after they have been duly summoned. 

Art. 22. The commission is entitled to ask from either party for such 
explanations and information as it considers necessary. 

Art. 23. The parties undertake to supply the commission of inquiry, 
as fully as they may think possible, with all means and facilities neces- 
sary to enable it to become completely acquainted with, and to accurate- 
ly understand, the facts in question. 

They undertake to make use of the means at their disposal, under 
their municipal law, to insure the appearance of the witnesses or ex- 
perts who are in their territory and have been summoned before the 
commission. 

If the witnesses or experts are unable to appear before the com- 
mission, the parties will arrange for their evidence to be taken before 
the qualified officials of their own country. 

Art. 24. For all notices to be served by the commission in the ter- 
ritory of a third contracting Power, the commission shall apply direct 
to the Government of the said Power. The same rule applies in the 
case of steps being taken on the spot to procure evidence. 

The requests for this purpose are to be executed so far as the means 
at the disposal of the Power applied to under its municipal law allow. 
They cannot be rejected unless the Power in question considers they 
are calculated to impair its sovereign rights or its safety. 

The Commission will equally be always entitled to act through the 
Power on whose territory it sits. 

Art. 25. The witnesses and experts are summoned on the request of 
the parties or by the commission of its. own motion, and, in every 
case, through the Government of the State in whose territory they are. 

The witnesses are heard in succession and separately, in the presence 
of the agents and counsel, and in the order fixed by the commission. 

Art. 26. The examination of witnesses is conducted by the president. 

The members of the commission may however put to each witness 
questions which they consider likely to throw light on and complete 
his evidence, or get information on any point concerning the witness 
within the limits of what is necessary in order to get at the truth. 

The agents and counsel of the parties may not interrupt the witness 
when he is making his statement; nor put any direct question to him, 
but they may ask the president to put such additional questions to the 
witness as they think expedient. 

Art. 27. The witness must give his evidence without being allowed 
to read any written draft. He may, however, be permitted by the 


[37] 








118 


president to consult notes or documents if the nature of the facts re- 
ferred to necessitates their employment. 

Art. 28. A minute of the evidence of the witness is drawn up forth- 
with and read to the witness. The latter may make such alterations 
and additions as he thinks necessary, which will be recorded at the end 
of his statement. 

When the whole of his statement has been read to the witness, he is 
asked to sign it. 

Art. 29. The agents are authorized, in the course of or at the close 
of the inquiry, to present in writing to the commission and to the 
other party such statements, requisitions, or summaries of the facts as 
they consider useful for ascertaining the truth. 

Art. 30. The commission considers its decisions in private and the 
proceedings are secret. 

All questions are decided by a majority of the members of the 
commission. 

If a member declines to vote, the fact must be recorded in the 
minutes. 

Art. 31. The sittings of the commission are not public, nor the 
minutes and documents connected with the inquiry published except in 
virtue of a decision of the commission taken with the consent of the 
parties. 

Art. 32. After the parties have presented all the explanations and 
evidence, and the witnesses have all been heard, the president declares 
the inquiry terminated, and the commission adjourns to deliberate 
and to draw up its report. 

Art. 33. The report is signed by all the members of the commission. 

If one of the members refuses to sign, the fact is mentioned; but 
the validity of the report is not affected. 

Art. 34. The report of the commission is read at a public sitting, the 
agents and counsel of ‘the parties being present or duly summoned. 

A copy of the report is given to each party. 

Art. 35. The report of the commission is limited to a statement 
of facts, and has in no way the character of an award. It leaves to 
the parties entire freedom as to the effect to be given to the statement. 

Art. 36. Each party pays its own expenses and an equal share of the 
expenses incurred by the commission. 


AppeNDIxX II—REpoRT OF THE INTERNATIONAL COMMISSION OF INQUIRY 
AT THE HAGUE CONCERNING THE LOss OF THE DuTCH STEAMER Tubantia, 
RENDERED FEBRUARY 27, 1922 


Considering that by a convention of inquiry concluded at Berlin on 
March 30, 1921, the Government of the German Reich and the Govern- 
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ment of Her Majesty the Queen of The Netherlands, respectively sig- 
natories of The Hague Convention of October 18, 1907, for the Pacific 
Settlement of International Disputes, have agreed to submit to an 
international commission of inquiry constituted in accordance with the 
provisions of Chapter III of the said convention, the question of ascer- 
taining what was the cause of the loss of the Dutch steamer Tubantia 
which occurred on March 16, 1916; 

Considering that according to the terms of the said convention of 
inquiry, the International Commission of Inquiry has been composed 
of: 

M. HorrMANN, formerly member of the Swiss Federal Council, 
President; 

M. Surie, Rear Admiral in Reserve of the Dutch Navy; 

M. Ravn, Naval Captain, Director of the Hydrographic Service of 
the Danish Navy; 

M. Uncer, Frigate Captain of the Swedish Navy; 

M. Gayer, Corvette Captain of the German Navy; 

Considering that the two Governments have respectively named as 
agents and counsel, 

The Government of the German Reich: M. Kart von MUELLER, 
Naval Captain in Reserve; 

The Government of Her Majesty the Queen of The Netherlands: 
Proressor A. A. H. StruycKEN, member of the Council of State, mem- 
ber of the Permanent Court of Arbitration, Agent, and M. CANTERs, 
Naval Captain, Director of the Torpedo Factory, Counsel; 

Considering that the Dutch and German cases have been regularly 
deposited in the International Bureau of the Permanent Court of Arbi- 
tration on July 27 and 29, 1921, respectively; 

Considering that the Dutch and German counter-cases have been 
regularly deposited in the International Bureau of the Permanent 
Court of Arbitration on September 23 and October 14, 1921, respec- 
tively ; 

Considering that the examination being closed, the International 
Commission of Inquiry, constituted as stated above, has met at The 
Hague in the Palace of the Permanent Court of Arbitration on Janu- 
ary 18, 1922; 

Considering that since the parties have presented all their explana- 
tions and proofs and the witnesses and experts have been heard, the 
President of the Commission has pronounced the inquiry closed; 

The International Commission of Inquiry has drawn up the following 
report: 
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1. On March 15, 1916, the steamer Tubantia, belonging to the in- 
corporated company Kominklijke Hollandsche Lloyd, left Amsterdam 
with South America as its destination. It had eighty passengers on 
board; the crew was composed of two hundred and eighty persons. 
According to the manifest the cargo contained no explosives. 

At 6:15 P.M. the steamer was in the open sea and steered for the 
light-ship Maas. 

The vessel was sufficiently illuminated; beside the prescribed lights of 
position two arc lamps illuminated the name “Tubantia, Amsterdam” 
on the planking and two other arc lamps illuminated the name on the 
plate. 

Furthermore, the illuminated plate had been rased between the two 
funnels and all the lights on the bridge and those in the cabins were 
lit as far as possible. 

At 9:59 P.M. the vessel passed the light-ship Maas. The weather is 
indicated as follows: misty horizon, visibility from four to five marine 
niles, gentle east-north-east wind, choppy sea. The speed of the vessel 
maintained up to the moment of the explosion was from nine to 
ten marine miles. 

2. At 2 A.M. the captain ordered everything prepared for casting 
anchor near the Nord-Hinder. At 2:15 the sounding was made. The 
captain went to the map room in order to control the sounding. 

The fourth officer Van Leuven was on the port bridge near the tele- 
graph, the first officer Vreugdenhil was at starboard occupied with giv- 
ing his orders to the machine room. At 2:20 the fourth officer Van 
Leuven suddenly observed a streak in the water, approaching the vessel 
in a direct line at about six points. He thought that it was the wake 
of a torpedo and a moment before the explosion he cried: “Look 
there!” Immediately afterwards the explosion took place. 

The same observation of a white thin streak moving with great rapid- 
ity in the direction of the vessel was made by the lookout man, 
P. Groot. He claims that he immediately recognized it as the wake of a 
torpedo, a phenomenon that he says he has seen repeatedly during 
the practice of launching torpedoes. He announced to the first officer 
immediately after the explosion that the vessel had been hit by a tor- 
pedo of which he had seen the wake moving toward the ship. 

The exclamation: “Look there!” was also heard by the first officer 
Vreugdenhil and the third officer De Vos, as well as by the captain, 
Wijtsma, who was in the map room on the bridge, the doors of the 
room being open. 
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It must be conceded to the agent of the German Government that the 
depositions of the witnesses do not agree on all points, and also that 
in different cross-examinations of the same witnesses a certain ampli- 
fication may be noted in the addition of details. But neither this ex- 
perience, which is frequent, nor the general consideration that in obser- 
vations of this kind examples of autosuggestion are easily found, can, 
according to the opinion of the Commission of Inquiry, detract from 
their value. The depositions of the witnesses are clear and positive, they 
do not contradict each other, and what some say they saw is confirmed 
in a manner worthy of belief by what others heard immediately after 
the catastrophe. 

3. According to the concurring depositions of the fourth mechanic 
Wouters and of Koger, who was in charge of the bunkers, the shock 
was terrible and caused the whole ship to tremble. Wouters, who was 
on guard in the engine room, had gone with Koger to the upper 
coal bunker at starboard in order to open the hatchway which was 
blocked by coal. He claims that he saw a faint light followed by a 
powerful detonation. A stream of water entered and drenched the two 
men, who rescued themselves through the hatchway which they suc- 
ceeded in opening after a great effort. 

4. The ship sank at 6:53 A.M. The place of the wreck was fixed 
at 51°48'40” north latitude and 2°50'15” east longitude. 


II 


5. In several boats of the Tubantia there was found a certain number 
of scraps of metal which have been recognized as being parts of a 
torpedo. 

Boats No. 15 and 20 were picked up on March 16 by the steamer 
Batavier I]I and were towed to Rotterdam, where they were anchored 
with the Batavier III at its customary wharf at Boompjes. One or two 
days later they were towed by the Brinio IJ to Schiehaven. There Cap- 
tain Bustraan examined them and found among the fragments a piece 
of bronze which was recognized as forming part of a 45 centimeter 
torpedo (a piece of the Schwartzkopf compressed air chamber). 

On April 1 and 12, 1916, two other boats of the Tubantia were found, 
No. 23 floating near Terschelling, and No. 17 cast ashore at Calland- 
soog. In these two boats were found among other things two scraps of 
copper on which the number 2033 was impressed. As appears from the 
declaration of the Chief of the German Admiralty of May 11, 1916, 
these scraps have been recognized as being fragments of the bronze 
torpedo C 45/91 No. 2033. 
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The two boats No. 23 and 17 were immediately placed under guard. 
The bronze torpedo C 45/91 No. 2033 was part of the armament of 
the submarine U. B. 13. 

6. From the depositions of the officers and sailors of the Tubantia, 
according to which they saw the wake of the torpedo immediately be- 
fore the explosion, and from the fact that the fragments of torpedo 
No. 2033 belonging to the armament of the U. B. 13, were found in the 
boats of the Tubantia, it appears that the U. B. 13 launched the tor- 
pedo which caused the explosion on board the Tubantia. 

The agent of the German Government claims, on the other hand, that 
the submarine U. B. 13 was during the critical night from March 15 
to March 16, 1916, at 3:35 A.M. at 51°52’ north latitude and 2°23’ east 
longitude, that is, a distance of 12 marine miles from the position which 
the light-ship Nord-Hinder had at the time, and that it launched a tor- 
pedo against a boat which bore no light except at the head of the mast. 

This assertion is based upon an entry in the logbook of the U. B. 13, 
an entry which, however, can be produced only in the form of a non- 
authentic copy. The route card, signed by the commander of the 
U. B. 13, which presents details agreeing with these statements, is in 
existence, to be sure, but the original of the commander’s report was 
destroyed with the majority of the documents relative to the submarine 
war, in part during the retreat from Flanders, in part during the revo- 
lution. The German Government is, therefore, not able to furnish au- 
thentic proof showing the contradiction of dates and the indication of 
the place with date and place of the sinking of the Tubantia. 

Furthermore, these contradictions would hardly be conclusive. 

According to the depositions of the officers of the Tubantia, the ex- 
plosion took place at 2:20 A.M. This indication is given by astronomical 
time. Captain Witjsma has deposed that when he arrived in the open 
sea the clocks were regulated according to astronomical time, as is 
usually done in the Dutch merchant fleet. The entry in the copy of the 
logbook is based on Central European time. The difference is not so 
considerable that it might not be ascribed to errors on one side or the 
other in observations or annotations. 

The difference between the indications of place is more considerable. 
The Tubantia was sunk at 51°48'40” north latitude and 2°50'15” 
east longitude. This calculation, made at the time of the examination 
of the wreck, cannot be subject to any doubt. According to the annota- 
tions in the copy of the logbook, in agreement with the route card, the 
unilluminated vessel was torpedoed at 51°52’ north latitude and 2°23’ 
east longitude. 

Apart from certain difficulties inherent in a determination of location 
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demanding such great precision, the experiences of the war show that 
the possibility of errors in navigation is by no means excluded, 


III 


7. According to the indications contained in the copy of the logbook 
of the U. B. 13, the latter torpedoed on March 16 a steamer of about 
2000 to 3000 tons which, save for a light on its mast, bore no light at 
all, and not the Tubantia which without contradiction was sufficiently 
illuminated. One would be inclined to explain this error by the fog 
which according to the witnesses was so dense that some boats could 
no longer perceive the lights of the Tubantia, and that it was neces- 
sary to sound the bell for fear of a collision. But it will be objected 
with good reason that at the moment in question, that is to say, imme- 
diately before the explosion, the captain estimated the visibility at four 
marine miles. Nevertheless, it is not absolutely excluded that perhaps 
the lower part of the vessel might have been hidden by one of those 
intermittent fogs so frequent in the North Sea, so that only the light 
on the mast was visible. 

But rejecting this hypothesis and admitting that an error of the cap- 
tain of the U. B. 13 is not impossible, the Commission can not consider 
this fact as decisive proof that the Tubantia was not torpedoed. It 
must take account of the possibility that the Commander of the U. B. 
13 may have acted in violation of the instructions and orders of his 
superiors and against the intentions and decisions of the German 
Government. 

It is true that the indications of the logbook are confirmed to a cer- 
tain degree by the depositions of the witness Dehmel. He believes that 
he remembers that in the critical night a vessel of medium size and 
entirely without lights was torpedoed, and he denies in this connection 
that at this time, or in general as long as he was a sailor on board 
the U. B. 13, a large vessel sufficiently lighted was torpedoed. But the 
manner in which this witness has attempted to offer his testimony in 
favor of a foreign government, is not likely to inspire the necessary 
confidence. Moreover, he has served a term in prison. 


IV 


8. According to the brief of the German Government, the torpedo 
C 45/91 No.2033 had already been launched by the submarine 13 (Com- 
mander, the Naval Lieutenant Neumann) on March 6, 1916, at 4:43 
P.M., against an English destroyer about three miles north-east of the 
light-ship Nord-Hinder; the shot missed its mark. The brief is based 
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upon an annotation in the logbook and upon the extract from the list 
of torpedoes employed. The Naval Lieutenant Neumann who com- 
manded the U. B. 13 on March 6, 1916, has confirmed this annotation 
and has declared that he would consider an error or a change of 
number on the torpedo as almost impossible. Since there is no indi- 
cation that the torpedo No. 2033 was recovered, the agent of the Ger- 
man Government concludes that the Tubantia could have been hit by 
this same torpedo on March 16, 10916, if as the result of a mechanical 
fault the torpedo launched on March 6 did not sink but continued 
to float and was struck in this state by the Tubantia. The agent of the 
Dutch Government replies that a torpedo launched on March 6, at 4:43 
P.M., three miles north-east of the light-ship Nord-Hinder could not 
have been found on March 16 between midnight and 4 A.M. in the 
neighborhood where the 7Tubantia foundered, but that it would have 
reached by that time a distance of at least 19 marine miles from the 
point of the disaster. This assertion is based upon the reports of the 
expert of the Dutch Government, Dr. van der Stok, Director of the 
Royal Netherlands Institute of Meteorology. His report and the decla- 
rations that he has made before the Commission are based on the 
fact, established by numerous observations and measurements, to the 
effect that on the Dutch coast there is a progressive movement of the 
surface water in the direction of north and north-east. While taking 
account of the effect of periodical tidal currents, he estimates that as a 
result of this progressive movement a torpedo launched near the light- 
ship Nord-Hinder and remaining afloat would have been borne in a 
northerly direction to a great distance from the place of the wreck. 

The expert of the German Government, Professor Dr. Mecking, 
has claimed that in spite of the existence of the progressive movement 
of the water, experiments have shown that floating bodies have moved 
in a direction against the progressive current. He has denied that the 
calculations of Dr. van der Stok are conclusive in the present case, be- 
cause the method applied by him does not show the accuracy of the 
methods of modern oceanographic science. According to him, these 
observations would have had to be much more numerous and they 
would have had to be made at the precise depth where the torpedo 
floated. 

Professor Mecking is of the opinion that account would have to be 
taken not only of the influence of the current upon the floating body, 
but above all of the influence of the wind; this latter influence, he 
says, would be considerable. 

The Commission has been unable to arrive at the conviction that cal- 
culations of this nature could be conclusive and could furnish proof for 
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an object of concrete observation, and it believes that in spite of the 
most minute observations of currents and winds it will not be possible 
to find a torpedo which has been launched and has remained afloat for 
ten days at the point where it ought to be according to calculations. 

The Commission can not, consequently, decide that it is impossible 
that a floating torpedo struck the Tubantia at the point where this 
vessel sank. 

9. The assertion whereby the Tubantia was struck by a floating tor- 
pedo is combatted by the agent of the Dutch Government; he affirms 
that, in view of the size and form of the hole, the Tubantia was not 
struck at the water line but two or three meters below it. According 
to the report of the diver, the hole extends in its entire breadth as 
far as the planking of the surface which was torn away for several 
feet. The maximum size of the hole is 12 meters. The hole terminates 
in an angle at the foot of the “T” of the word Amsterdam. The 
bridge, the base and the interior bulkhead of the lower lateral bunker 
B were torn away to a great extent. In the ceiling of the upper lateral 
bunker C, and consequently, in the upper bridge there was a large hole. 

The expert of the German Government Techel, doctor of engineering 
hon. causa, in oral explanations, has observed that it follows from 
experiences in the German Navy that when a torpedo moving at a 
normal depth explodes, the damage ceases near the water line. It has 
been possible to determine this damage in the case of a torpedo which 
burst about a meter under the water line. It follows that a torpedo 
floating at a slight depth can have only comparatively insignificant ef- 
fects upward. The expert believes that the explosion took place about 
a meter under the water line. According to him this version is corro- 
borated by the fact that fragments of bronze were found in four boats 
and that, consequently, still other fragments, that is a comparatively 
large number, struck above the water line. 

The Commission does not deem it possible to fix the point where 
the explosion of the torpedo took place by judging only by the size and 
form of the hole. Nevertheless, in view of the size of the hole and the 
importance of the damage within the ship, it seems to the Commission 
more likely that the explosion of the torpedo took place several meters 
below the water line. 

10. The thesis developed by the agent of the German Government ac- 
cording to which the Tubantia was struck by a floating torpedo, a thesis 
based on the indication of No. 2033 in the list of torpedoes that had 
been launched, is disputed by the agent of the Dutch Government, who 
opposes it with the possibility of an error. In truth, it must be 
admitted that such an error could easily be made, giving the fact 
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that this number had to be transcribed several times. The supposition 
that the error would have been found during the inspection of the 
torpedoes at Kiel and that then a claim would have been made upon 
the commander of the U. B. 13 is hardly compatible with the difficulties 
and exigencies of the war. It may be readily understood that errors 
could creep into the registers of torpedoes that had been launched. 

However this may be, the fact that the same torpedo number is found 
in the list of torpedoes launched and on the torpedo fragments found 
in the boats of the Tubantia is not of sufficient importance to invalidate 
the depositions made by the officers and sailors of the said vessel. 

V 

11. In the last place, the Commission has had to consider the possi- 
bility of the torpedoing of the Tubantia by a vessel belonging to a 
power hostile to Germany. 

Several witnesses relate that some hours after the catastrophe of the 
Tubantia the occupants of the life boats perceived a group of lights 
in the direction opposite that of the light-ship Nord Hinder. Since the 
submarines belonging to the flotilla stationed at Zeebrugge had no 
searchlights on board, the presence of a non-German vessel of war 
must be concluded. 

However, this fact can in no way justify the suspicion that some 
would wish to deduce therefrom. It is not at all surprising that after 
the explosion a non-German vessel of war should have approached the 
place of the disaster and should have desired to throw its searchlights 
about in the vicinity. 

Moreover, there is not the least proof for admitting that a vessel 
of a power hostile to Germany torpedoed the Tubantia and that, subse- 
quently, fragments of the German torpedo No. 2033, recovered by the 
enemy vessel, were surreptitiously placed in the boats. It is evident 
that such a procedure, as complicated as it is perfidious and destined 
to prejudice Germany in the eyes of the neutral countries and to pro- 
voke anti-German feelings there, could never be presumed. In default 
of all proof this hypothesis must be discarded. 


VI 


12. After weighing all the proofs, the Commission has reached the 
conviction that the Tubantia was sunk on March 16, 1916, by the explo- 
sion of a torpedo launched by a German submarine. The question of 
determining whether the torpedoing took place knowingly or as the 
result of an error of the commander of the submarine must remain in 
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suspense. It has not been possible to determine that the loss of the 
Tubantia was caused by striking a torpedo that had remained afloat. 
Although it can not be denied that a certain number of indications 
militate in favor of the latter possibility, the Commission, after examin- 
ing them conscientiously and comparing them with the other proofs, 
can not recognize that these indications are conclusive and have the 
force of proof. 

No indication permitting the assumption of any other cause for the 
loss of the Tubantia could be produced. 

Done at The Hague, in the Palace of the Permanent Court of Arbi- 


tration on January 27, 1922, 


The Commissioners 
HoFFMANN, President 
SuRIE 
RAVN 
UNGER 
GAYER 


Appenpix IIJ—Extracts From BRYAN TREATY 
SIGNED ON SEPTEMBER I5, 1914 


The President of the United States of America and the President 
of the French Republic, desiring to strengthen the friendly relations 
which unite their two countries and to serve the cause of general peace, 
have decided to conclude a treaty for these purposes. 


Article 1 


Any disputes arising between the Government of the United States 
of America and the Government of the French Republic, of what- 
ever nature they may be, shall, when ordinary diplomatic proceedings 
have failed and the High Contracting Parties do not have recourse to 
arbitration, be submitted for investigation and report to a Permanent 
International Commission constituted in the manner prescribed in the 
following article. 

The High Contracting Parties agree not to resort, with respect to 
each other, to any act of force during the investigation to be made by 
the Commission and before its report is handed in. 


Article 2 


The International Commission shall be composed of five members 
appointed as follows: Each Government shall designate two members, 
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only one of whom shall be of its own nationality; the fifth member 
shall be designated by common consent and shall not belong to any of 
the nationalities already represented on the Commission; he shall per- 
form the duties of President. 

In case the two Governments should be unable to agree on the choice 
of the fifth commissioner, the other four shall be called upon to desig- 
nate him, and failing an understanding between them, the provisions 
of Article 45 of The Hague Convention of 1907 shall be applied. 

The Commission shall be organized within six months from the ex- 
change of ratifications of the present convention. 

The members shall be appointed for one year and their appointment 
may be renewed. They shall remain in office until superseded or re- 
appointed, or until the work on which they are engaged at the time their 
office expires is completed. 

Any vacancies which may arise (from death, resignation, or cases 
of physical or moral incapacity) shall be filled within the shortest pos- 
sible period in the manner followed for the original appointment. 

The High Contracting Parties shall, before designating the Commis- 
sioners, reach an understanding in regard to their compensation. They 
shall bear by halves the expenses incident to the meeting of the 
Commission. 


Article 3 


In case a dispute should arise between the High Contracting Parties 
which is not settled by the ordinary methods, each Party shall have 
a right to ask that the investigation thereof be intrusted to the Inter- 
national Commission charged with making a report. Notice shall be 
given to the President of the International Commission, who shall at 
once communicate with his colleagues. 

In the same case the President may, after consulting his colleagues 
and upon receiving the consent of a majority of the members of 
the Commission, offer the services of the latter to each of the Contract- 
ing Parties. Acceptance of that offer declared by one of the two Gov- 
ernments shall be sufficient to give jurisdiction to the case to the 
Commission in accordance with the foregoing paragraph. 

The place of meeting shall be determined by the Commission itself. 


Article 4 


The two High Contracting Parties shall have a right, each on its own 
part, to state to the President of the Commission what is the subject 
matter of the controversy. No difference in these statements, which 
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shall be furnished by way of suggestion, shall arrest the action of the 
Commission. 

In case the cause of the dispute should consist of certain acts already 
committed or about to be committed, the Commission shall as soon as 
possible indicate what measures to preserve the right of each party 
ought in its opinion to be taken provisionally and pending the delivery 
of its report. 


Article 5 


As regards the procedure which it is to follow, the Commission shall 
as far as possible be guided by the provisions contained in articles 
9 to 36 of Convention I of The Hague of 1907. 

The High Contracting Parties agree to afford the Commission all 
means and all necessary facilities for its investigation and report. 

The work of the Commission shall be completed within one year 
from the date on which it has taken jurisdiction of the case, unless the 
High Contracting Parties should agree to set a different period. 

The conclusion of the Commission and the terms of its report shall 
be adopted by a majority. The report, signed only by the President 
acting by virtue of his office, shall be transmitted by him to each of 
the Contracting Parties. 

The High Contracting Parties reserve full liberty as to the action 
to be taken on the report of the Commission. 
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APPENDIX IV—Post-WAR MULTIPARTITE TREATIES 



































| 
| Number of Organ of Inquiry Functions and 
Treaty Date Signed Members or or Conciliation Powers of Organ 
Signatories 
Covenant of the | | | Council or Assembly Investigation 
League of Na- | | Conciliation 
tions June 28, 1919 | 54 Report 
| (1) If unanimous, no dis. 
putant will attack any 
| State accepting it. 
| (2) If adopted by ma. 
| jority decision mem- 
bers of League may 
| take such action as 
they regard necessary 
Central Amer- | | Special Commission se- | Investigate 
ican States lected from a perma- | Report 
and the | nent panel of 30com- | Conciliate by recom- 
United States | February 7, 1923 6 missioners, each State mending solutions. 
Treaty Series i naming 5. 
(U. S.) No. 717 | | These commissions or- 
dinarily have 3 mem- 
| | bers (1 named by 
each party and 1 in 
| | common). It may be 
| larger if there are 
| more than 2 dispu- | 
| tants. | 
Pan-American | Special commissions | Investigate 
(Gondra Treaty)| May 3, 1923 16 chosen by dispu- | Report 
Treaty Series | | tants. Ordinarily 5 
(U. S.) No. 752 | members, one of 
| whom is a neutral 
| but may be larger if 
| | there are more than 
2 disputants. Both 
sides must have equal 
representation. 
Pan-American | | (1) Special Commis- | (1) Special commissions 
(Revising | sions to be used as may investigate, re- 
Gondra Treaty) | January 5, 1929 | 20 provided by 1923 port and conciliate. 
Treaty Series Treaty. (2) Permanent commis- 
(U. S.) No. 780 (2) Permanent Com- sions of diplomats 
| missions of diplomats may conciliate. 
at Washington and 
Montevideo also may 
| conciliate. 
3altic Treaty | Permanent Commission} Investigation 
Treaty Series January 17, 1925 4 of 5, with 1 fromeach | Report 


(League of Na- | 
tions) 
No. 991 


The General 
Act of 
Geneva. 

Text in 
Monthly 
Summary. 
Vol. III. | 
No. g, PD. 295. 


September 26, 1928 








Adopted by | 

Assembly of 

League and 
subject to 
ratifica- 
tion by 
members. | 


State and 1 chosen in 
common. 
Term—3 years. 


Either permanent or 
special commissions. 

either case, the 
organ normally will 
have 5 members, I 
for each of the par- 
ties and 3 chosen in 
common from neu- 
trals. 


In 
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Types of Disputes to be 
Submitted 





Justicia ble questions to_ 
arbitration or judicial 
settlement. 

Other questions to the 
Council but, if the dis- 
pute involves a domes- 
tic question, it will be 
dismissed. 


Al disputes may il disputes may be sub- 
mitted, except those 
affecting sovereignty, 
independence, honor or 
vital interests. 

but parties may, as an 
alternative submit to 
arbitration or ‘another 
tribunal.’ 


ni ee 
| 
Inn 


Method of Commencing 
Action 


(1) The Council may deal 


with disputes on its own 
initiative (Article 4). 

(2) Any member of the 
League may bring ques- 
tions before the attention 
of Council or Assembly. 
(Article 11). 

(3) Either disputant may 
effect a submission to 
Council. (Article 15). 

(4) The Council may refer 
disputes under its juris- 
diction to Assembly. (Ar- 
ticle 15). 


Agreement between disput- 


ants, requested by one of 
of them, is necessary. 





All disputes not fitted 


for arbitration. 


fame as Gondra Treaty 


Alldisputes must be arbi- 


trated or conciliated 

unless they involve: 

(1) domestic questions 

(2) territorial integrity 
of the parties. 


Non-legal disputes to be 


conciliated. 
legal disputes may be 
submitted to concilia- 
tion, arbitration, or ju- 
dicial settlement. 

tories may make re- 
tervations to concilia- 
tion as specified by 
Article 30. 





Either party may initiate 
proceedings by addressing 
either of two Permanent 
Commissions of diplomats 
located at Washington 
and Montevideo, respec- 
tively. 


Special commissions called 


as provided by Gondra 
Treaty. Permanent com- 
missions of diplomats may 
conciliate on own initia- 
tive. 





Either disputant may init- 


iate the procedure by noti- 
fying the President of the 
Commission. 


Either party may start pro- 


ceedings by addressing 
the President. 

It is also possible to start 
action by common agree- 
ment. 
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Period of Time 
Allowed for Report or 
Negotiations 


No limit on the time for 


a report to com- 
pleted. Disputants 
agree not to go to war 
until three months after 
the report of Council 
or Assembly. 


Three months for report. 


One year for report. 
Six months for subse- 
quent negotiations. 


Special commissions have 


1 year for report. 

They may fix a period of 
six months or less for 
negotiation after the 
report is made. 


Six months for report. 

Parties allowed ‘‘reason- 
able time’’ to act on 
report. 


Six months for comple- 


tion of commission's 
work. 


Duration 


Indefinite, but any 


member may 
withdraw after 2 
years notice if it 
Ce fulfilled its 
obligations under 
the Covenant. 


10 years and there- 


after for 12 
months after de- 
nunciation by 
any party. 


Indefinite, but any 


party may de- 
nounce after I 
year’s notice. 


Indefinite, but any 


party may de- 
nounce on I 
year’s notice 


3 years from date of 


deposit of rati- 
fications. 
Renewed for suc- 
cessive three year 
periods unless de- 
nounced by 6 
months’ notice 


Five years from 
entry into force. 
Automatically re- 
newed for five 
year periods for 
States not re- 
nouncing on 6 
month's notice. 
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APPENDIX V—BILATERAL TREATIES CONCLUDED BETWEEN JAN. I, I9I9 
AND JAN. I, 1930 
The list below was taken from the Treaty Series (League of Nations) 
and the Treaty Series of the United States 


Providing for 


Year Providing for Conciliation and Providing for | T 
are eos otals 
Signed Conciliation | Arbitration or Inquiry Only 
| Judicial Settlement 

1919 0s. Iss 3 a ee ee ee , FOG van edea aes I 
1920 | he ease ar nce sire, sbi alleead aati ite i ahaa eR 0 rea | I 
WARS Breese Ss Bie Peo axel I 
1922 

1923 2 Fo hin nde. © a leant ee aie aca. ne 2 
1924 9 I cd ia aes 12 
1925 4 Fella | GN Sr os et a II 
1926 I 6. ediess end OUR 17 
ON OB ocr ee ae Bee ae od de | 10 
1928 2 15 8 _ 
1929 I I 8 10 
Totals 21 53 16 | go 





APPENDIX VI—TREATY BETWEEN THE UNITED STATES AND GERMANY, 
SIGNED MAy 5, 1928, AS AN EXAMPLE OF RECENT AMERICAN TREATIES 
PROVIDING FOR INQUIRY 


The President of the United States of America and the President of 
the German Reich, being desirous to strengthen the bonds of amity 
that bind them together and also to advance the cause of general peace, 
have resolved to enter into a treaty for that purpose, and to that end 
have appointed as their plenipotentiaries: 

The President of the United States of America, Frank B. Kellogg, 
Secretary of State of the United States of America; 
and 

The President of the German Reich, Herr Friedrich von Prittwitz 
und Gaffron, German Ambassador to the United States of America: 

Who, after having communicated to each other their respective full 
powers, found to be in proper form, have agreed upon and concluded 
the following articles: 
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Article I 


Any disputes arising between the Government of the United States of 
America and the Government of Germany, of whatever nature they 
may be, shall, when ordinary diplomatic proceedings have failed and 
the High Contracting Parties do not have recourse to adjudication by 
a competent tribunal, be submitted for investigation and report to a 
permanent International Commission constituted in the manner pre- 
scribed in the next succeeding Article; the High Contracting Parties 
agree not to declare war or begin hostilities during such investigation 
and before the report is submitted. 


Article II 


The International Commission shall be composed of five members, to 
be appointed as follows: One member shall be chosen from each 
country, by the Government thereof; one member shall be chosen by 
each Government from some third country; the fifth member shall be 
chosen by common agreement between the two Governments, it being 
understood that he shall not be a citizen of either country. The 
expenses of the Commission shall be paid by the two Governments in 
equal proportions. 

The International Commission shall be appointed within six months 
after the exchange of ratifications of this treaty; and vacancies shall 
be filled according to the manner of the original appointment. 


Article III 


In case the High Contracting Parties shall have failed to adjust a 
dispute by diplomatic methods, and they do not have recourse to adjudi- 
cation by a competent tribunal, they shall at once refer it to the Inter- 
national Commission for investigation and report. The International 
Commission may, however, spontaneously by unanimous agreement 
offer its services to that effect, and in such case it shall notify both 
Governments and request their cooperation in the investigation. 

The High Contracting Parties agree to furnish the Permanent Inter- 
national Commission with all the means and facilities required for its 
investigation and report. 

The report of the Commission shall be completed within one year 
after the date on which it shall declare its investigation to have begun, 
unless the High Contracting Parties shall shorten or extend the time 
by mutual agreement. The report shall be prepared in triplicate; one 
copy shall be presented to each Government, and the third retained by 
the Commission for its files. 
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The High Contracting Parties reserve the right to act independently 
on the subject matter of the dispute after the report of the Commis- 
sion shall have been submitted. 


Article IV 


The present treaty shall be ratified by the President of the United 
States of America by and with the advice and consent of the Senate 
thereof, and by the President of the German Reich in accordance with 
German constitutional laws. 

The ratifications shall be exchanged at Washington as soon as pos- 
sible, and the treaty shall take effect on the date of the exchange 
of the ratifications. It shall thereafter remain in force continuously 
unless and until terminated by one year’s written notice given by 
either High Contracting Party to the other. 

In faith whereof the respective Plenipotentiaries have signed this 
treaty in duplicate in the English and German languages, both texts 
having equal force, and hereunto affix their seals. 

Done at Washington the fifth day of May in the year of our Lord 
one thousand nine hundred and twenty-eight. 


Frank B. Kettocc (Seal) 
F. von Pritrwitz (Seal) 
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LIST OF PUBLICATIONS 


International Conciliation appeared under the imprint of the Ameri- 
can Association for International Conciliation, No. 1, April, 1907 to 
No. 199, June, 1924. These documents present the views of distin- 
guished leaders of opinion of many countries on vital international 
problems and reproduce the texts of official treaties, diplomatic corre- 
on nl and draft plans for international projects such as the Perma- 
nent Court of International Justice. The most recent publications are 
listed below. A complete list will be sent u i application to Inter- 
national Conciliation, 405 West 117th Street, } ork City. 


268. Studies in World Economy. No. 11. sannuatened Competition 
in the Trade of India, by George B. Roorbach, Professor of 
Foreign Trade, Harvard University, Graduate School of Business 
Administration. 

March, 1931. 

269. Studies in World Economy. No. 111. The International Trade 
of Manchuria, by Dr. Herbert Feis, Member of the Research 
Staff of the Council on Foreign Relations. 

April, 1931. 

270. Europe as I See It Today, by William Martin of the Journal de 

Genéve. Translated from the French. 
May, 1931. 

271. Studies in World Economy. No. tv. International Competition in 
the Trade of Argentina, by Roswell C. McCrea, Thurman W. 
Van Metre, and George Jackson Eder. 

June, 1931. 

SpectaL BuLvietin. Inauguration of the Institute of German Studies 
at the University of Paris: Addresses of M. Raymond Poincaré 
and M. Henri Lichtenberger. Translated from Revue Inter- 
nationale de Enseignement, April 15, 1931. 

June, 1931. Out of Print. 

272. Changes in the Legal Structure of the British Commonwealth of 
Nations, by Robert A. MacKay, Eric Dennis Memorial Professor 
of Government, Dalhousie University. 

September, 1931. 
273. The United States and the Permanent Court of International 
Justice: The Acceptance of the Senate Reservations, by Philip 
Jessup; The Documentary Record of the Negotiations for 
the Accession of the United States to the Court. 
October, 1931. 

274. The Cooperation of the United States with the League of Nations, 
and with the International Labour Organization, by Ursula P. 
Hubbard, Member of the Staff of the Division of Intercourse and 
Education - the Carnegie Endowment. 

November, 19 

275. Text of the Draft Convention for the Disarmament Conference. 
Reprinted from League of Nations Document C. 687. M. 288. 
1930, IX. [C.P.D. 292 (2).] 

December, 1931. 

SprctaL Butuetin. Proceedings of Public Mass Meetings, in New 
York City and Washington, D. C., Armistice Day, November 11 
1931, to Prepare for the ‘Disarmament Conference to Be Held 
in Geneva, February, 1932. 

December, 1931. 
276. What Follows the Pact of Paris? By John B. Whitton, Associate 
Professor of International Law, Princeton University. 
anuary, 1932. 
udicial World Organization: A Way of Escape from War, by 
Raymond B. Fosdick; The World Court Settles the Question, by 
John W. Davis. 

February, 1932 eh 

278. foteraainotel Commissions of Inquiry_and Conciliation, by Nor- 
man L. Hill, Associate Professor of Political Science, University 
of Nebraska. 

March, 1932. 


cepapertnah mihenperve. 


ge sapryatye 





PA RET ye a RRL Cte amr s+ 


